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Court of Appeals of the District of Columbia 

" 

No. 5643. ! 

H. S. Hoffman, Appellant, 
vs. 

F. H. Duehay, Inc., a Corporation. 

a Supreme Court of the District of Columbi a. 

Equity. No. 51433. 

F. H. Duehay, Inc., a Corporation, Plaintiff, 

vs. I 

I 

H. S. Hoffman, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cojirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill. \ 

Filed May 17, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

No. 51433. | 

F. H. Duehay, Inc., a Corporation, Plaintiff, 

vs. 

H. S. Hoffman, Defendant. 

The petition of F. H. Duehay, Inc., a corporation, respect¬ 
fully shows to the Court as follows: 

1—5643a 


H. S. HOFFMAN VS. F. H. DUEHAY, INC. 


*> 


1. That the plaintiff is a corporation, organized and ex¬ 
isting under the laws of the State of Delaware, and having 
offices and doing business in the District of Columbia, and 
brings this suit in its own right; that the defendant is a 
citizen of the United States and a resident of the District 
of Columbia, and is sued in his own right. 

2. That since more than a year prior to the 20th day of 
June, 1927, the plaintiff has continuously owned and op¬ 
erated, and now owns and operates a certain building situ¬ 
ated at No. 901 Seventeenth Street, Northwest, in the Dis¬ 
trict of Columbia, and commonly known and designated as 
“The Farragut”, wherein the plaintiff rents to persons 
desiring the same, space to be used as offices and residential 
apartments. 

3. That between the 1st day of June, 1927, and the 20th 
day of June, 1927, the plaintiff, by its officers, and the de¬ 
fendant, entered into verbal negotiations for the lease by 
the plaintiff to the defendant of certain offices in said build¬ 
ing known as “The Farragut”, and as a result of said ne¬ 
gotiations, the plaintiff, by its officers, verbally agreed 

2 with the defendant that if the defendant would lease 
from the plaintiff certain offices in “The Farragut” 
known as offices Numbers 103 and 104, for a term of three 
years and pay to the plaintiff as rent therefor for said 
term, a total sum of $5,220.00, the plaintiff would extensively 
remodel said offices in order to form one large suite of 
offices, by moving and relocating certain partitions, doors 
and entrances in said offices, to meet the particular needs 
and requirements of the defendant in his use and occupancy 
thereof, and the defendant agreed to execute a lease to said 
offices for a term of three years and pay therefor a total 
rental of $5,220.00. 

4. That on, to-wit, the 20th day of June, 1927, the plain¬ 
tiff, by its secretary, and the defendant, signed and entered 
into a certain written agreement, intended by both the plain¬ 
tiff and the defendant to be a valid lease agreement, whereby 
the plaintiff agreed to lease to the defendant the premises 
known as Offices Nos. 103 and 104 in “The Farragut”, a 
building located at No. 901 Seventeenth Street, Northwest, 
in the District of Columbia, for a term of thirty-six (36) 
months, commencing on August 1, 1927, and ending on 
July 31, 1930. and the defendant agreed to pay to the plain¬ 
tiff as rent therefor for said term, the sum of $5,220.00, 
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payable in monthly installments of $135.00 each on the first 
day of each and every month for the first twelve months 
of said term, and in monthly installments of $150.00 each 
on the first day of each and every month for the balance of 
said term. That the said written agreement intended to be 
a lease, did not bear the seal of either the plaintiff or de¬ 
fendant and was not acknowledged as the deed of the plain¬ 
tiff corporation by an attorney appointed for that purpose, 
by a power of attorney embodied in the said agreement or 
by one separate therefrom, as required by Sections 492 
and 497 of the Code of Laws for the District of Co- 
3 lumbia, a copy of said agreement being Ipreto an¬ 
nexed as plaintiff’s Exhibit “A” and prayed to be 
read as a part hereof. 

5. That after said agreeement had been signed by the 
plaintiff and defendant, the defendant demanded that the 
plaintiff promise in writing to remodel said offices, as ver¬ 
bally agreed between the plaintiff and defendant before the 
signing of the said agreement, and the plaintiff, op the 23rd 
day of June, 1927, mailed to the defendant a letter signed by 
its president, confirming its verbal agreement tb remodel 
said offices in consideration of the three year lepse signed 
by the defendant and the plaintiff, a copy of said letter being 
hereto annexed as plaintiff’s exhibit “B”, and prayed to be 
read as a part hereof. 

6. That thereafter, and prior to August 1,1927, the plain¬ 

tiff did remodel said offices Nos. 103 and 104 in the said 
building knowm as “The Farragut” in accordance with the 
agreement between the plaintiff and the defendant. That 
said remodeling was done at great expense and detriment 
to the plaintiff, costing the plaintiff the sum Of, to-wit, 
$1,021.00, and was of no benefit whatsoever to the plaintiff, 
but vras done entirely for the benefit of the defendant in his 
use and occupancy of the said offices, and in consideration of 
his promise to pay rent for said offices for a term of thirty- 
six (36) months, as provided in the written agreement dated 
June 20,1927. I 

7. That on, to-wit, the 1st day of August, 1927, tbe defend¬ 
ant entered into and occupied the said offices and continued 
to occupy the same continuously up to and including the 9th 
day of October, 1929, without interference or molestation of 
the plaintiff in his occupancy thereof, and paid to the plain¬ 
tiff as rent therefor, the sum of $135.00 for each and every 
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month from August 1, 1927, to July 31, 1928, and the sum 
of $150.00 for each and every month from August 1, 1928 
to September 30, 1929, all in accordance with the 

4 written agreement dated June 20, 1927. That at all 
times during the defendant’s occupancy of the said 

offices the plaintiff has complied with the terms of the agree¬ 
ment between the plaintiff and defendant, as fully as if the 
said agreement had been sealed and acknowledged by the 
parties in accordance with the provisions of Sections 492 
and 497 of the Code of Laws of the District of Columbia, 
and was readv, willing and able to do so for the balance of 
the term of said agreement, but that on September 9, 1929, 
the defendant, by his attorney, delivered to the plaintiff a 
notice that he intended to quit the said offices thirtv davs 
thereafter, and did, on the 9th day of October, 1929, without 
justification or excuse, and without the consent or acqui¬ 
escence of the plaintiff, quit, vacate and abandon the said 
offices and has wholly failed and refused to pay to the plain¬ 
tiff the rent installments of $150.00 each agreed to be paid 
to the plaintiff on the first day of each and every month 
since the 30th day of September, 1929, making a total of 
eight of said installments in the total amount of $1,200.00, 
not including the two installments of $150.00 each which will 
fall due under the terms of said agreement respectively on 
June 1,1930, and July 1,1930. 

8. That after the defendant had vacated and abandoned 
said offices, and refused to pay any rent therefor after his 
abandonment thereof, the plaintiff advised the defendant 
that it would endeavor to rent the offices for the account of 
the defendant and credit anv rent received therefor to the 
defendant’s account; and that the plaintiff, in order to 
reduce its damages sustained by reason of the defendant’s 
abandonment of said premises has made diligent effort to 
rent said offices to persons who might desire to occupy 
them; and that the plaintiff has succeeded in renting a por¬ 
tion of said offices and has received as rent therefor the 
total sum of $447.50, up to and including the date of 

5 the filing of this petition, which sum of $447.50 has 
been credited against the sum of $1,200.00, which the 

defendant has failed and refused to pay, leaving a balance 
of $552.50, due from the defendant to the plaintiff to date. 
That the plaintiff reasonably expects to receive from the 
person now occupying a portion of said offices the sum of 
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$95.00 on the 1st day of June, 1930, and the suijn of $95.00 
on the 1st day of July, 1930, as rent of said offices, which 
total sum of $190.00 will be duly credited when Received, to 
the sum of $300.00 which will be due from the defendant 
under the terms of his agreement for the balance of the 
term specified in the said agreement. 

9. That the plaintiff has no adequate and complete 
remedy at law, whereby the provisions of the agreement of 
the plaintiff and defendant, signed on June 20,1927, may be 
enforced, or the plaintiff may recover from thd defendant 
the amount of damages it has sustained by reason of the 
defendant’s failure and refusal to comply with the provi¬ 
sions of the said agreement. 

Wherefore, the premises considered, the plaiiitiff prays: 

1. That a subpoena issue out of this Court requiring the 
defendant to appear and answer the exigencies of this bill. 

2. That the Court decree a reformation of t]ie contract 
signed by the plaintiff and defendant on the 20th day of 
June, 1927, so that the said agreement will constitute a valid 
and binding lease by the plaintiff to the defendant of the 
premises known as Offices Nos. 103 and 104 in the Farragut 
Building, located at No. 901 Seventeenth Street, Northwest, 
in the District of Columbia, for the term and at the rental 
agreed upon by the plaintiff and defendant in $aid agree¬ 


ment signed on the 20th day of June, 1930. 

3. That the Court assess the damages sustained by the 
plaintiff by reason of the defendant’s failure and refusal to 
comply with the terms of the contract signed by the plain¬ 
tiff and defendant on the 20th day of June-, 1927, and 

6 enter a decree for the plaintiff against the) defendant 
for the amount of said damages, and that the plain¬ 
tiff have execution thereon as at law. 

4. And for such other and further relief as to the Court 


mav seem just and proper. 

F. H. DUEHAY, INC. 

By FRANCIS H. DXJEH'AY, 


W. W. McCASLIN, 

Attorney for Plaintiff. 



District of Columbia, ss : 

I, Francis H. Duehay, do hereby solemnly $wear that 
I have read and know the contents of the foregoing petition 
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by me subscribed as president of F. H. Duehay, Inc., a cor¬ 
poration, and that I am duly authorized to sign and make 
oath to said petition on behalf of said corporation; that the 
statements therein made as upon personal knowledge are 
true, and those made as upon information and belief, I 
verily believe to be true. 

I FRANCIS H. DUEHAY. 

Subscribed and sworn to before me this 16th day of May, 
1930. 

[seal.] BERNICE JAY COLLINS, 

Notary Public, D. C. 

Copy. 

Plaintiff’s Exhibit “A”. 

This lease, made this 20th day of June, in the year 1927, 
between F. H. Duehay, Inc., party of the first part, and 
H. S. Hoffman, hereinafter called the party of the second 
part, 

Witnesseth, That the said party hereto of the first part 
for and in consideration of the covenants hereinafter men¬ 
tioned, and the rent hereinafter specifically reserved, 
7 has leased and does hereby lease unto the said party 
of the second part, the premises numbered and de¬ 
scribed as Offices 103-&-104 in the Farragut, situated at 
17th & I Streets N. W., in the City of Washington, D. C., 
to be used as Offices and for no other purpose whatsoever, 
for the term of Thirty six months commencing for the same 
on the first day of August, A. D. 1927, and terminating on 
the thirty first day of July, A. D. 1930, the said party of 
the second part yielding and paying as rent therefor the 
sum of Fifty two hundred twenty Dollars ($5,220.00), pay¬ 
able in advance in monthly instalments of One hundred 
thirty five Dollars ($135.00) the first twelve months. One 
hundred fifty Dollars each month thereafter on the first 
day of each and every month during said term at the office 
of the said party of the first part. 

The said party of the second part specially covenants 
and agrees that it will not subrent or transfer said prem¬ 
ises hereby demised or any part thereof or assign or trans¬ 
fer this lease. 

It is further expressly covenanted and agreed between 
the parties hereto that the party of the second part will 
abide by and observe all rules and regulations which may 
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from time to time be made by the party of the first part or 
its assigns for the conduct and management of the building 
in which said leased premises are contained as fully as if 
such rules and regulations were completely set forth in 
these presents, and further, that the party of the second 
part will not use said leased premises for housekeeping 
purposes or for any unlawful purpose or purposes or for 
any purpose or purposes whatsoever other thaji the con¬ 
duct therein of the ordinary office business of thfe party of 
the second part. 

And it is further covenanted and agreed that the party of 
the first part and its agents may enter said lease^ premises 
at any and all times to make necessary repairs, jto protect 
the same against the elements, to put up or remote awnings 
from any of the windows, or for the purpose of in- 
8 spection in said leased premises. 

The said party of the first part will use all rea¬ 
sonable diligence to furnish to the said party of the second 
part, water, heat, without additional cost to the party of 
the second part. 

And it is further agreed that all repairs to $aid leased 
premises rendered necessary by the negligence of the party 
of the second part shall be paid for by the sai^l party of 
the second part, and that said party of the second part will 
surrender the said leased premises at the exbiration of 
their tenancy in good order, ordinary wear and tear and 
damage by fire and the elements alone excepted.j 

The party of the second part further covenants and 
agrees not to place any sign or signs on window shades, 
awnings, hallways or outside walls of the buildihg in which 
said leased premises are contained. The party of the sec¬ 
ond part, however, is hereby granted express permission to 
place on the entrance door of rooms the name of the party 
of the second part and the nature of the business, at the 
cost and expense of the party of the second part. 1 

It is further covenanted and agreed that the ]j)arty of the 
second part shall give the party of the first part thirty 
days’ notice in writing of his intention to remove, at the 
expiration of this lease; that the said party of the second 
part will not move any furniture or other material into or 
out of the said building without first notifying the super¬ 
intendent of said building, and the moving of all! such furni¬ 
ture or material shall be under his direction and control. 
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It is further understood and agreed that the said party 
of the second part will not paper or paint the walls, or make 
any repairs, alterations, additions or improvements 

9 to the said demised premises without the written con¬ 
sent of the said party hereto of the first part first 

had and obtained, and all repairs, alterations, additions or 
improvements made by either of the parties hereto, except 
movable furniture put in at the expense of the said party 
of the second part, shd.ll be the property of the said party 
of the first part and shall remain upon and be surrendered 
with the said premises at the end of the term of this lease 
without molestation or injury. 

It is further understood that the said party of the second 
part will not drive nails in, deface or otherwise injure the 
walls, windows or woodwork of the said premises hereby 
leased; and in event of such injury, the said party of the 
second part will be liable to the said party of the first part 
for such injury, to be repaired and paid for at such times 
as may be demanded by the said party of the first part. 
The said party of the first part shall not be liable for the 
loss of or damage to the property of the said party of the 
second part in said building caused by rain, snow or water 
that may leak into the said premises through any defect in 
the pipes or plumbing or from any other source whatever. 

The said party of the second part hereby expressly cove¬ 
nants and agrees to and with the party of the first part, its 
successors and assigns, that if he shall fail or neglect to do 
and perform any promise, undertaking or agreement herein 
contained (as if the same were now here repeated), and 
especially if he shall fail or neglect to pay any instalment 
of rent, or any part thereof, when and as the same shall be 
and become due and payable, the said party of the first part, 
its successors and assigns, may thereupon terminate this 
lease and the tenancy thereunder by a seven (7) days’ sum¬ 
mons as provided by law, the said party of the second part 
hereby expressly waiving all right to a thirty (30) 

10 days’ notice to quit. It is agreed that no claim for 
repairs or other default on the part of the Lessor 

shall be set up by the Tenant as a defense for the non¬ 
payment of the rent. 

The said party of the first part shall not be liable for any 
accident or damage caused by the handling of electric lights 
or wires. 
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It is also agreed that all rights, remedies and liabilities 
herein given to or imposed upon either of the parties hereto 
shall extend to the heirs, executors, administrators, suc¬ 
cessors, and so far as this lease and the terfii created 
thereby is assignable by the terms hereof, to the assigns of 
such party. 

And it is further provided, and hereby expressly cove¬ 
nanted and agreed by the party of the second pa^t that the 
party of the first part shall have a lien upon all the per¬ 
sonal property of the party of the second part,j moved in 
and located upon the said leased premises as ahd for se¬ 
curity for the rent hereinbefore provided to be paid. In 
order to perfect and enforce said lien, the party bf the first 
part may, at any time after any such default, seizje and take 
possession of any and all personal property belonging to 
the party of the second part, which may be found in and 
upon said premises hereby leased and should the party of 
the second part fail to redeem the property so seized within 
ninety days after such seizure by payment of whatever 
sum may be due, the party of the first part, under and by 
virtue of the terms of this lease, then and in that event, in 
liquidation of its claim for rent, shall become the absolute 
owner of such property as fully and effectually as if it had 
purchased the same from the party of the second part in the 
ordinary course of business. 

It is further covenanted and agreed that no waiver of any 
breach or violation of any covenant or agreement herein 
contained shall be construed as a waiver of such 
11 covenant or of any subsequent breach thereof; and 
that if, under the provisions of this lease, default be 
made and a compromise or settlement shall be ipade there¬ 
upon, it shall not constitute a waiver of any covenant herein 
contained. 

In testimony whereof the said parties have hereunto 
signed their names this 20th day of June, A. D. 1927. 

P. H. DUEHAY,! INC., 
(Sgd.) By T. Y. KIMBALL), Secy . 

Witness: 

(Sgd.) H. S. HOFFMAN, M. D. 

_ ! 7 

Witness: 
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Plaintiffs’ Exhibit “B”. 


Dr. H. S. Hoffman, 

2807 Connecticut Avenue, 
Washington, D. C. 

Dear Sir: 


June 23rd, 1927. 


This is to confirm our verbal agreement to remodel apart¬ 
ments 103 and 104 The Farragut according to plans sub¬ 
mitted in consideration of the three year lease of said apart¬ 
ments. 

Verv trulv vours, 

(Sgd.) ' F. H. DUEHAY, INC., 

By FRANCIS H. DUEHAY, Pres. 
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Answer of the Defendant. 


Filed January 8, 1931. 

* 7 

• ##*#*♦ 

For answer to the Bill of Complaint, the defendant, H. S. 
Hoffman, respectfully states: 

(1) . These allegations are admitted. 

(2) . The defendant has no knowledge of these allega¬ 
tions. 

(3) . Answering the allegations of this paragraph, the 
defendant says that the verbal agreement for the lease of 
the premises described in said paragraph was the usual 
agreement between landlord and tenant for a lease, the con¬ 
sideration being the mutual promises of the parties con¬ 
tained in the written lease which was thereafter executed, 
and this defendant says that the alleged agreement of the 
landlord to make improvements, and the actual improve¬ 
ments made pursuant thereto, was for the benefit of the 
plaintiff as lessor and was without consideration moving to 
the defendant, and was merely an inducement offered bv the 
plaintiff to the defendant to procure him, the defendant, to 
enter into the said lease. And this defendant further says 
that witheve r negotiations were had between the parties 
prior to the execution of a written lease was verbal and 
became merged in the said written lease which was complete 
as an agreement between the parties respecting the use 
and occupation of the said premises. 
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(4) . These allegations are admitted. 

(5) . These allegations are denied. 

(6) . That defendant admits that the premises,Inumbers 
103 and 104, The Farragnt, was remodeled, but lie denies 
that it was done in accordance with any agreement. The de¬ 
fendant denies that it was done at great expense and 

13 detriment to the plaintiff, and that it was qf no ben¬ 
efit to the plaintiff and that it was done entirely for 

the benefit of the defendant, and that was in consideration 
of the defendant’s promise to pay rent, but defendant says 
it was done entirely for the benefit of the plaintiff which was 
the owner of the Farragut, a large building containing 
offices for the use of physicians and dentists, and which the 
plaintiff was equipping and remodeling for suclji purpose 
from time to time. 

(7) . These allegations are admitted. 

(8) . The defendant has no knowledge of these allegations. 

(9) . The defendant is advised that it is not necessary for 
him to answer these allegations. 

And for further defense in point of law, and by way of 
motion to dismiss, this defendant says that the defendant 
ought not to maintain its said suit for the following reasons: 

(1) . The plaintiff seeks to reform a deed on the ground 
of a mistake of law. 

(2) . The deed sought to be reformed is void under the 

statute of frauds, which statute is binding upon a court of 
equity as well as upon a court of law. I 

(3) . It appears by the lease that the estate sought to be 
established created a tenancy at sufferance wh^ch the de¬ 
fendant was justified in terminating upon thirty days’ 
notice to quit which was given as alleged in the bill on Sep¬ 
tember 9, 1929, and which expired October 9, 1929. Yet, 
knowing that the defendant intended to quit the premises on 
October 9, 1929, and instead of commencing his suit to en¬ 
force his rights immediately, or instead of otherwise acting 
diligently, or instead of notifying the defendant <(>f its inten¬ 
tion to enforce the alleged agreement, plaintiff Waited until 

May 17, 1930 before bringing the preserit suit, and 

14 this defendant says that the plaintiff isl barred by 
reason of its delay because it would be unjust and 

inequitable to maintain the said suit after such delay. 

(4) . If the plaintiff seeks specific performance, although 
it does not pray for the same, then this defendant says that 


i 
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it is not only barred bv laches, but it has herebefore elected 
its remedy, that is to say. on February 14,1930, the plaintiff 
commenced a suit in the Municipal Court of the District of 
Columbia known as F. H. Duehav, Inc., a corporation, vs. 
H. S. Hoffman, at law number 203166, seeking damages for 
breach of the said lease agreement which the plaintiff is 
now seeking to enforce, and this defendant says that the 
plaintiff can not maintain actions seeking the enforcement 
of an agreement and damages for its breach, but must elect 
his remedies and defendant says that the plaintiff having 
maintained the above suit, which was disposed of on its 
merits, the plaintiff ought not now to maintain the present 
suit. 

H. S. HOFFMAN, M. D. 

JACOB N. HALPER, 

Attorney for the Defendant. 

District of Columbia, To wit: 

H. S. Hoffman, being first duly sworn on oath deposes and 
says that he has read and subscribed the foregoing answer 
which is true as he verily believes. 

H. S. HOFFMAN, M. D. 

Subscribed and sworn to before me this 7th day of Janu¬ 
ary, 1931. 

[seal.] ELBERTA WOLFE HAYDEN, 

Notary Public , D. C. 

15 Memorandum of Court. 

Filed December 1,1931. 

# * ; * * • • • 

I think that the plaintiff is entitled to the relief sought. 

! BAILEY, J. 

Findings of Fact and Conclusions of Law. 

Filed December 22,1931. 


* # i • • • • • 

Be it remembered that this cause came on regularly for 
trial before the Court on November 18, 1931. Plaintiff was 
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represented by its attorneys, W. W. McCaslin and Jean M. 
Boardman, and the defendant was represented by his attor¬ 
ney, Jacob N. Halper. From the pleadings and! evidence, 
the Court makes the following 

Findings of Fact. 

The plaintiff, F. H. Duehay, Inc., is a corporation organ¬ 
ized under the laws of Delaware. The plaintiff is and was 
at the times herein mentioned the owner of al certain build¬ 
ing known as “The Farragut” situated in the district of 
Columbia. On June 20, 1927, the plaintiff and the defend¬ 
ant, H. S. Hoffman, entered into a written lease Agreement 
whereby the plaintiff leased to the defendant the premises 
known as offices Nos. 103 and 104 in “The Farragut” for a 
term of thirty-six months, commencing on August 1, 1927, 
and ending on July 31, 1930, and whereby the defendant 
agreed to pay as rent for said term the sum of $5,220.00, 
payable in monthly installments of $135.00 each f<j>r the first 
twelve months and in monthly installments of $1^0.00 each 
for the balance of said term. The said lease was not sealed 
by the plaintiff and was not acknowledged ^s the deed 
16 of the plaintiff by an attorney appointed fob said pur¬ 
pose. The said lease, however, was by both the plain¬ 
tiff and the defendant intended and believed to be a valid 
lease agreement for the term specified. The defendant is a 
practicing physician and leased said premises for use as his 
professional offices. 

Prior to the execution of the aforesaid lease tlje plaintiff 
had agreed that if the defendant would lease sai^ premises 
for the term of three years it would make certain Alterations 
desired by the defendant. After the said lease \jras signed 
and prior to August 1, 1927, the plaintiff, pursuant to said 
agreement and in reliance upon said lease, did make certain 
alterations in said premises which included the mjoving of a 
partition, moving a door, constructing a secretary’s office, 
joining two offices to make one connected suite, ahd install¬ 
ing certain electrical connections for a fluoroscbpe which 
was used by the defendant in his practice. The cost incurred 
by the plaintiff in making said alterations wap approxi¬ 
mately $1,000.00. The building known as “The ^arragut” 
had originally been designed for and had been used for resi¬ 
dential purposes but during recent years the samp has been 
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converted by the plaintiff into an office building for profes¬ 
sional men, and from time to time as space was rented to 
professional men the plaintiff had made alterations neces¬ 
sary to make the rooms suitable for professional purposes. 
The first floor of said building, however, on which the offices 
in question were located had originally been designed for 
use as offices for professional men and the offices in question 
previously had been occupied by physicians. The altera¬ 
tions hereinbefore mentioned were made by the plaintiff 
not in conformity with any plan to convert the building 
from residential to office purposes but were made in accord¬ 
ance with the specific plans and directions of the defendant 
to meet his particular requirements. 

17 On August 1, 1927, the defendant entered into the 
occupancy of the aforesaid premises and thereafter 
continuously occupied the same until October 9, 1929, on 
which date he vacated the premises. Prior to vacating said 
premises the defendant gave notice of an intention to quit, 
and in reply to said notice the plaintiff warned the defend¬ 
ant that it intended to hold him to the terms of his contract. 
The defendant paid all rent due under the terms of the 
aforesaid lease up to and including the month of Septem¬ 
ber, 1929, but he has paid nothing on account of the rent 
for the last ten months of the term specified in said lease 
which said rent would amount to $1,500.00. 

Shortly after the defendant had vacated the premises as 
aforesaid the plaintiff notified him that it would endeavor 
to rent said premises for his account and credit. The 
plaintiff realized from renting said premises during the bal¬ 
ance of the term specified in the said lease the total amount 
of $710.00, which was credited to the account of the defend¬ 
ant. 

Upon the foregoing facts the Court makes the following 

Conclusions of Law. 

1. That the lease in question, being for a term longer 
than one year and not being sealed by the lessor, is unen¬ 
forceable at law and that the plaintiff is without a remedy 
at law. 

2. That the agreement being clear, the same having par¬ 
tially been performed, and the plaintiff having substan¬ 
tially altered its position in reliance thereon, the defendant 
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should be required specifically to perform the sajne and to 
pay the rent which he agreed to pay. 

3. That the plaintiff is entitled to recover froin the de¬ 
fendant the sum of $790.00, the same being the balance of 
the rent due from the defendant after allowing credit for 
the amount realized by the plaintiff from renting the 
18 premises in question for the account of the defend¬ 
ant, together with the costs of this suit. 

Decree may be entered accordingly. 

Dated this 22nd day of December, 1931. 

JENNINGS BAILEY, 

Justice. 

Approved as to form. 

JEAN M. BOARDMAN, 

Attorney for Plaintiff. 

JACOB N. HALPER, 

Attorney for Defendant. 

Decree. 


Filed December 22, 1931. 

* * • * • • I • 


This cause having come on for hearing, and having been 
submitted upon the pleadings and proofs, it is by! the court 
this 22nd day of December, 1931, ! 

Adjudged, ordered and decreed that the plainjiff, F. H. 
Duehay, Inc., recover from the defendant, H. S. Hoffman, 
the sum of Seven Hundred and Ninety ($790.00) Dollars, 
together with the costs of this suit, for which execution 
may issue as at law. 

JENNINGS BAILEY, 

Justice. 


Approved as to form. 

JACOB N. HALPER, 

Attorney for Defendant. 


Notation of Appeal. 


From the above decree the defendant notes an appeal to 
the Court of Appeals of the District of Columbia and the 
penalty of the undertaking to be filed by the defendant to 
perfect said appeal is hereby fixed in the amount of $1,- 
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000.00 if to act as a supersedeas or in the amount of $100.00 
if for costs alone. 

JENNINGS BAILEY, 

Justice. 


19 Memorandum. 

January 16, 1932.—Supersedeas Undertaking on Appeal 
($1,000) approved and filed. 

Stipulation. 

Filed February 4, 1932. 

#•*•••• 

It is stipulated and agreed by and between the plaintiff 
and the defendant by their respective attorneys of record 
that for the purposes of a record on appeal in the above 
entitled case the ‘ 4 Findings of Fact” embraced in the 
“Findings of Fact and Conclusions of Law” filed in the 
above entitled case shall be and constitute the statement of 
evidence to be placed in the record on appeal. 

, JEAN M. BOARDMAN, 

Attorney for Plaintiff. 

JACOB N. HALPER, 

Attorney for the Defendant. 

Feb. 3, 1932. 


Assignments of Error. 

Filed February 4,1932. 

#«••••• 

Comes now the defendant, H. S. Hoffman, and files the 
following assignments of error: 

The Court erred in its conclusions of law and in enter¬ 
ing a money decree in favor of the plaintiff because: 

(1). The lease in question, being for a term longer than 
one year and not being sealed by the lessor, was uninforce- 
able at law or in equity. 

(2). By section 492 of the Code of Law for the 
20 District of Columbia an estate for a longer term 
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than one year could not be created except by dekd, signed 
and sealed by the lessor. 

(3) . By section 1116 of the Code of Law for tlje District 
of Columbia the estate attempted to be created was an 
estate by sufferance which was duly terminated by notice in 
writing as provided by section 1221 of the said Code of 
Law. The lessor, plaintiff herein, was not irjduced to 
alter his position on the faith of the contract so as to con¬ 
stitute a fraud on the part of the lessee. 

(4) . The repairs and improvements made by (he lessor 
enhanced the value of the lessor’s property so that there 
was not an inequality upon the lessee’s failure to perform. 

(5) . The facts do not show an exception to the! rule that 
a contract void under the Statute of Frauds will hot be en¬ 
forced. 

(6) . There is a lack of mutuality of remedy. 

(7) . The conclusion of the Court abrogates t[he intent 
and effectiveness of section 492 of the said Code oi Law and 
its related sections. 

JACOB N. HALPFR, 

Attorney for the Defendant. 

Designation of Record on Appeal. 

Filed February 8, 1932. 

*•••••• 

The Clerk of the Court will please prepare the record 
on appeal in the above entitled case, and include therein 
the following: 

1. Original Bill of Complaint (May 17, 1930).! 

2. Answer of the Defendant (January 8, 1931). 

3. Memorandum opinion of the Court. (Mr. Justice 

Bailey.) (December 1, 1931.) 

21 4. Findings of Fact and Conclusions of Law (De¬ 
cember 22, 1931). • I 

5. Final decree for payment of money (December 22, 

1931). | 

6. Notation of Appeal to the Court of Appeals (De¬ 
cember 22,1931). | 

7. Order fixing undertaking to act as supersedeas (De¬ 
cember 22,1931). | 

2—5643a 
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8. Memorandum as to filing of undertaking (January 
16, 1932). 

9. Stipulation of Counsel (February 4, 1932). 

10. Assignments of Error (February 4, 1932). 

11. This designation. 

JACOB N. I1ALPER, 
Attorney for Defendant. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 51433 in Equity, wherein F. H. 
Duehay, Inc. a corporation, is Plaintiff and II. S. Hoffman 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
* * 

affix the seal of said Court, at the City of Washington, in 
said District, this 21st dav of March, 1932. 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

A.s.s'f. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5643. H. S. Hoffman, appellant, vs. F. H. Duehay, Inc., 
a corporation. Court of Appeals, District of Columbia. 
Filed Mar. 28, 1932. Henry W. Hodges, Clerk. 
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No. 5643 


H. S. HOFFMAN, Appellant, 

vs. 

F. H. DUEHAY, INC., a Corporation, Appelle^. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a final decree granting Spe¬ 
cific performance of a lease of real estate and award¬ 
ing a money judgment for the rent due under the lehse. 

The appellee, plaintiff below, and here called the 
landlord, was the owner of a building known as “The 
Farragut” in the District of Columbia, and on Jijme 
20, 1927, it entered into a written lease with the appel¬ 
lant, here called the tenant, of office rooms in The F^r- 
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ragut for a term of three years commencing August 1, 
1927, at a rental for the term of $5,220 payable by 
monthly instalments of $135 for the first year and 
$150 for the balance of the term. The lease (R. p. 6) 
concluded “In testimony whereof the said parties have 
hereunto signed their names this 20th day of June, 
A. D. 1927 / 9 but did not bear the seals of either party. 
The lease was intended by both parties to be a lease 
for the term specified. 

Pursuant to an agreement by the parties prior to 
the execution of the lease, the landlord, in reliance 
upon said lease, made certain alterations desired by 
the tenant, who was a practicing physician, at a cost 
of about $1,000. The Farragut had formerly been 
used for residential purposes, but for some years prior 
to the execution of the lease here in question, the build¬ 
ing had been gradually converted into an office building 
for professional men and as space was rented, altera¬ 
tions were made to meet the needs of professional oc¬ 
cupants. The space rented by the tenant had formerly 
been occupied by physicians and the alterations made 
for the tenant were not in pursuance of the general 
plan to convert the building from residential to pro¬ 
fessional uses but to meet the needs and particular re¬ 
quirements of the tenant. 

The tenant entered into possession on August 1, 
1927, and continued in possession until October 9, 1929, 
when he vacated pursuant to written notice of his in¬ 
tention to quit, paying rent up to the time of quitting. 
However, the landlord notified the tenant that it would 
hold him to the terms of the lease. There remained of 
the unexpired term a period of 10 months, during 
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which the landlord re-rented the premises, but the rent 
realized on the re-letting left a deficiency of $790 which 
the landlord claimed of the tenant. 

On May 17, 1930, the landlord filed its bill in equity 
praying a reformation of the lease and for damages 
(R. p. 1). Upon final hearing the court made certain 
findings of fact (R. p. 13) and while reformation jvas 
sought, the court was of the opinion that under the 
prayer for general relief, the landlord was entitled to 
specific performance and damages and so decreed (R. 
pp. 14, 15). | 

Assignments of Error. 

The lease being for a term greater than one year gnd 
not being sealed by the lessor as provided by Secjion 
492 of the Code, created a tenancy by sufferance uiider 
Section 1116 of the Code and was properly terminated 
by notice to quit as provided by Section 1221 of the 
Code. The improvements made by the landlord en¬ 
hanced the value of its own property and did not v|ork 
such a fraud justifying an exception to the rule that a 
contract void under the Statute of Frauds will not be 
enforced. There is a lack of mutuality of remedv. [The 
conclusion of the court abrogates the intent and! ef¬ 
fectiveness of Section 492 of the Code and related 
sections. 

I 

Argument and Authorities. 

Section 492 of the Code provides that no estate in 
real property for a longer term than one year shajl be 
created or take effect except by deed signed and sealed 
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by the lessor. By Section 1116 of the Code, every 
estate in lands for a term greater than one year at¬ 
tempted to be created otherwise than as provided in 
Section 492, shall be an estate by sufferance. By 
Section 1221, estates by sufferance may be terminated 
by a notice in writing from the tenant to the landlord 
of his intention to quit on the thirtieth day after 
the service of the notice. 

The statute has its origin in reason. A lease for a 
term greater than one year in lands, signed and sealed 
by the lessor renders the lease the exclusive evidence 
of the contract and of the entire contract between the 
parties, so that, by the well settled principle of evi¬ 
dence, no extrinsic matter can be admitted that adds 
to, varies, or in any manner changes the terms of a 
written contract. By so excluding extrinsic evidence, 
frauds and perjuries are prevented. 

This court has held that “the rigid requirements of 
the statute frequently have been relaxed in courts of 
equity ‘for the purpose of hindering the statute made 
to prevent frauds from becoming the instrument of 
fraud.’ ” Kresge v. Crowley , 47 App. D. C. 13, 16. And 
in the same case, page 16, the court says: 

“And where one of two contracting parties 
has been induced or allowed to alter his position 
on the faith of a contract within the statute, ‘to 
such an extent that it would be fraud on the 
part of the other party to set up its invalidity, 
courts of equity hold that the clear proof of the 
contract and of the acts of part performance 
will take the case out of the operation of the 
statute, if the acts of part performance were 
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clearly such as to show that they are properly 
referable to the parol agreement’ ” (italics 
added). 

In the case last cited the tenant had entered under a 
lease void under the statute, but had made valuable 
improvements and repairs and had also spent large 
sums in buying out the business of the former tenant 
and in acquiring a beer license. Commenting on fhe 
fact that the various expenditures of the tenant were 
consistent with the alleged lease, the court sp.ys, 
page 18: 

To illustrate: Had appellee merely alleged 
that he entered into possession of the premises 
and regularly paid or tendered the rent agrped 
upon, such payments would have been as con¬ 
sistent with a tenancy at will as with the con- 
tract set out, but the acts here relied upon jare 

clearlv inconsistent with a tenancy at will. 

•/ * 

i 

But it is to be noted that the cases in which p)art. 
performance of an oral agreement has been held to 
take the case out of the operation of the statutdof 
frauds so as to prevent the statute from becoming an 
instrument of fraud, have been cases where the tenant 
has sought specific performance, but in the case at bar 
it is the landlord who seeks relief. No cases have come 
to the notice of counsel where relief has been granted 
to the landlord in a similar case. The reason of Ithe 
rule is obvious. 

Following the ruling of Kresge v. Crowley , su^ra, 
the acts of part performance must be consistent \idth 
the contract set up. In the case at bar the landlord 'has 
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made improvements. And to his own property. The 
tenant is a physician and the landlord is carrying out 
a plan to convert the building to meet the needs of 
professional occupants. There is no showing that fol¬ 
lowing the quitting by the tenant, the improvements 
were torn down or that the improvements made by the 
landlord did not meet the needs of the subsequent occu¬ 
pant to whom the premises were re-let. The acts of 
part performance were as consistent with a tenancy at 
sufferance as with a term of three vears. As consist- 
ent with a tenancy at sufferance as with no tenancv, 
for the landlord may repair or improve his own prop¬ 
erty at any time for any cause. Here there is no room 
for fraud. This is not the case of a tenant making 
valuable improvements to the landlord’s property on 
the faith of a long term lease. 

But there is lacking, also, a mutuality of remedy. 
It was said in Whitney v. Hay, 15 App. D. C. 164, 166, 
a case involving specific performance: 

Partial performance and tender as to the 
residue, are not sufficient. The contract must 
not only be mutual, but of such a character as 
to permit mutuality of remedy, otherwise a 
court of equity will not lend its aid to enforce¬ 
ment. 

And in Lipscomb v. Watrous, 3 App. D. C. 1., this 
Court said, citing Marble Company v. Ripley, 10 Wall. 
339, 359: 

“that when, from personal incapacity, the 
nature of the contract, or any other cause, a 
contract is incapable of being enforced against 
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one party, that party is equally incapable of en¬ 
forcing it specifically against the other, though 
its execution in the latter wav might in itself be 
free from the difficulty attending its execution 
in the former.’’ 

Bv Section 1221 of the Code, the tenancy at suffer- 
ance created by the parties might have been ternjfi- 
nated by either party; by a thirty days’ notice from 
the landlord to the tenant to quit, or by a similar notice 
by the tenant to the landlord of his intention to quit. 
Had the landlord given the notice to the tenant prior 
to the expiration of the proposed term, what would 
have been the tenant’s remedy? Obviously, he coijld 
not set up part performance to remove the bar of the 
statute of frauds, for his occupancy of the premised— 
paying rent monthly—would have been as consistent 
with a tenancy at sufferance as with a term for th|ee 
years. 

It is respectfully submitted that it was error to 
grant the appellee specific performance and the decfee 
of the lower court should, accordingly, be reversedl 

JACOB N. HALPER, 
Attorney for Appellant L 
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IN THE 

Court of Appeals, Bistnct of Columbia 

October Term, 1932. j 


No. 5643. 

— 

H. S. Hoffman, Appellant , 

vs. 

F. H. Duehay, Inc., a Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


The decree in this case requires the lessee specifical¬ 
ly to perform his agreement to pay rent contained in a 
lease for more than one year and unenforceable at law 
because not sealed by the lessor as required by Section 
492 of the Code of Law for the District of Columbia. 

The said decree was made in conformity with the rule 
that where one of two contracting parties has been 
induced or allowed to alter his position on the faith 
of a contract within the statute of frauds, to sucl^ an 
extent that it would be fraud on the part of the other 



party to set up its invalidity, courts of equity hold that 
the clear proof of the contract and of the acts of part 
performance will take the case out of the operation of 
the statute if the acts of part performance were clearly 
such as to be properly referable to the parol agree¬ 
ment. 


Kresge vs. Crowley, 47 App. D. C. 13. 

In this case the contract, being written and parol 
only in the sense that it was not sealed, is clear. For a 
period of more than two years the lessee occupied the 
leased premises and paid rent therefor in accordance 
with the terms of the lease, which are acts of part per¬ 
formance clearly referable to the parol agreement. 
In reliance upon said lease and pursuant to an agree¬ 
ment made by the parties prior to the execution there¬ 
of, the lessor made certain alterations in the leased 
premises at a cost of about $1,000.00, said alterations 
being desired by the tenant to meet his particular needs 
and requirements. Under these circumstances it is 
fraud on the part of the lessee to set up the invalidity 
of the lease. 

The lessee, appellant herein, in his brief contends 
through the subtle transformation of the word 4 ‘alter¬ 
ations’ ’ into the word “improvements” that the money 
expended by the lessor inured to its benefit. This con¬ 
clusion not only is not supported by the record but it is 
in direct contradiction to the unchallenged findings of 
fact made by the lower court. (Rec. pp. 13-14.) 

The appellee further contends that specific perform¬ 
ance should not be decreed against him for the reason 
that there exists no mutuality of remedy. Were the 
question of mutuality of remedy presented by the facts 


o 

»> 


in this case, the case of Kresge vs. Crowley, suprij,, is 
ample authority for the proposition that the lease in 
question could have been specifically enforced against 
the lessor, for in that case the lessor was restrained 
from proceeding at law to eject the lessee under a l^ase 
void at law under Section 492 of the Code. But in this 
case the question of mutuality of remedy is not in¬ 
volved. The contract has been fully performed onj the 
part of the lessor and is executory only on the paijt of 
the lessee. It is well settled that if the plaintiff has 
performed his part of the contract the fact that he cbuld 
not have been compelled specifically to perform is no 
defense. 

Robb v. Crawford, 56 App. D. C. 394. 

58 Corpus Juris 874, Sec. 30. 

The lease in this case is unenforceable at law forj the 
sole reason that it was not sealed by the lessor. It 
would seem that courts of equity should be particu¬ 
larly ready to grant relief where the defect is of sujdi a 
highly technical nature. The decided tendency of n)iod- 
ern decisions^to minimize the old distinctions between 
sealed and unsealed instruments. 

Brown vs. Commercial Fire Insurance Co.^ 21 
App. D. C. 325. j 

Rockwell vs. Capital Traction Co., 25 App. D. 
C. 98. 

The decree appealed from is in accordance with law 
and should be affirmed. 

Respectfully submitted, 

W. W. McCaslin, 

Jean M. Boardman, 

Attorneys for Appellee . 


